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March 17, 2021     
ALC File: 59957 and 59958 

 
Anne Burdett  
DELIVERED ELECTRONICALLY 
 
 
Dear Anne Burdett: 
 
Re:  Reasons for Decision - ALC Applications 59957 and 59958 
 
Please find attached the Reasons for Decision of the Island Panel for the above noted 
applications (Resolution #106/2021 for Application 59957 and Resolution #105/2021 for 
Application 59958). 
 
Please note that the submission of a $150 administrative fee may be required for the 
administration, processing, preparation, review, execution, filing or registration of documents 
required as a condition of the attached Decision in accordance with s. 11(2)(b) of the ALR 
General Regulation.  
 
Under section 33.1 of the ALCA, the Chair of the Agricultural Land Commission (the 
“Commission”) has 60 days to review this decision and determine if it should be reconsidered by 
the Executive Committee in accordance with the ALCA. You will be notified in writing if the Chair 
directs the reconsideration of this decision. The Commission therefore advises that you consider 
this 60 day review period prior to acting upon this decision.  
 
Under section 33 of the Agricultural Land Commission Act (ALCA), a person affected by a 
decision (e.g. the applicant) may submit a request for reconsideration. Please be advised 
however that on March 12th, 2020 the ALC Amendment Act (Bill 15 – 2019) was brought into 
force and effect, changing the reconsideration process.  
 
A request to reconsider must now meet the following criteria: 
 

• No previous request by an affected person has been made, and  
• The request provides evidence not available at the time of the original decision that has 

become available, and that could not have been available at the time of the original 
decision had the applicant exercised due diligence, or 

• The request provides evidence that all or part of the original decision was based on  
evidence that was in error or was false. 

 
The amendments also propose a change to limit the time period for requesting a 
reconsideration to 90 days from the date of this decision – this change has not been brought 
into force and effect yet. As a result, a person affected by this decision will have one year from 
the date of this decision’s release as per ALC Policy P-08: Request for Reconsideration to 
request reconsideration of the decision or 90 days from the date the legislative change takes 
effect (date unknown at this time), whichever comes sooner. 
 

https://www.leg.bc.ca/parliamentary-business/legislation-debates-proceedings/41st-parliament/4th-session/bills/third-reading/gov15-3
https://www.alc.gov.bc.ca/assets/alc/assets/legislation-and-regulation/policies/alc_-_policy_p-08_-_request_for_reconsideration.pdf
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Please refer to the ALC’s Information Bulletin 08 – Request for Reconsideration for more 
information.  
 
Please direct further correspondence with respect to this application to ALC.Island@gov.bc.ca. 
 
Yours truly, 
 

 
Aimee McGowan, Land Use Planner   
 
Enclosures: Reasons for Decision (Resolution #106/2021 for Application 59957 and 

Resolution #105/2021 for Application 59958) 
               Schedule A: Decision Map 
               Schedule B: ALC Landscaped Buffer Specifications (1998) 
  
 
cc: Islands Trust (File NP-ALR-2019.1(Burdett)). Attention: Phil Testemale 
 
59957d1 & 59958d1 

https://www.alc.gov.bc.ca/assets/alc/assets/legislation-and-regulation/information-bulletins/information_bulletin_08_-_request_for_reconsideration.pdf
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AGRICULTURAL LAND COMMISSION FILE 59957 and 59958 
REASONS FOR DECISION OF THE ISLAND PANEL 

 

Exclusion Application 59958 was Submitted Under s.30(1) of the Agricultural Land Commission 

Act as it was written immediately prior to September 30, 2020 and  

 

Inclusion Application 59957 was Submitted Under s.17(3) of the Agricultural Land Commission 

Act 

 

 

Applicants: Anne Burdett  
Michael Burdett 
 

 

Agent: Anne Burdett  

 

 

Property: Parcel Identifier: 003-689-417 
Legal Description: The Fractional North West ¼ of 
Section 11, Pender Island, Cowichan District, Except 
the South 26.364 Chains, and Except Parcel A (DD 
1438081), and Except Those Parts Shown Outlined 
Red on Plans 5632 and 262R, and Except Those 
Parts in Plans 5856, 7982 and 20898 
Civic: 4606 Razor Point Road, Pender Island, BC 
Area: 8.9 ha (8.1 ha within the ALR) 

 

Panel: Linda Michaluk, Island Panel Chair 

Honey Forbes 
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OVERVIEW 
 

[1]  An 8.1 ha portion of the Property is located within the Agricultural Land Reserve (ALR) as 

defined in s. 1 of the Agricultural Land Commission Act (ALCA) and 0.8 ha is located outside 

the ALR. 

 

[2] ALC Application 59958 was submitted pursuant to s. 30(1) of the ALCA as it was written 

immediately prior to September 30, 2020. The Applicants are applying to the Agricultural 

Land Commission (the “Commission,” the “ALC”) to exclude an approximately 0.4 ha area of 

the 8.1 ha ALR portion of the Property (the “Proposed Exclusion Area”) for use as boat 

storage (the “Exclusion Proposal”).   

 

[3] ALC Application 59957 was submitted pursuant to s. 17(3) of the ALCA and the Applicants 

are applying to the Commission to include an approximately 0.4 ha area of the 0.8 ha non-

ALR portion of the Property (the “Proposed Inclusion Area”) into the ALR for agricultural 

purposes and so there would be no net-loss of ALR (the “Inclusion Proposal”). 

 

[4] The first issue the Panel considered is whether the Proposed Exclusion Area should be 

excluded from the ALR. 

 

[5] The second issue the Panel considered is whether the Proposed Inclusion Area would be 

appropriate to include into the ALR. 

 

[6] The Applicants submitted ALC Applications 59957 and 59958 as joint applications, however 

the Panel has the discretion to approve both applications, refuse both applications, or grant 

one while refusing the other, as the ALCA does not contain an application type for, or refer 

to the concept of a dependent application intended to offset the other (i.e. “land swap”). 

Further, the Commission does not have a “no net loss” policy that incentivises off-setting 

ALR land.  

 

[7] The Proposal was considered in the context of the purposes and priorities of the 

Commission set out in s. 6 of the ALCA: 
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6 (1) The following are the purposes of the commission: 

(a) to preserve the agricultural land reserve;  

(b) to encourage farming of land within the agricultural land reserve in collaboration 

with other communities of interest; and,  

(c) to encourage local governments, first nations, the government and its agents to 

enable and accommodate farm use of land within the agricultural land reserve 

and uses compatible with agriculture in their plans, bylaws and policies. 

 

(2) The commission, to fulfill its purposes under subsection (1), must give priority to 

protecting and enhancing all of the following in exercising its powers and performing its 

duties under this Act:  

(a) the size, integrity and continuity of the land base of the agricultural land reserve;  

(b) the use of the agricultural land reserve for farm use. 

 

 
EVIDENTIARY RECORD 
 

[8] The Proposal along with related documentation from the Applicants, Agent, local 

government, third parties (e.g. public correspondence), and Commission is collectively 

referred to as the “Application.” All documentation in the Application was disclosed to the 

Agent in advance of this decision. 

 

[9] On December 17, 2020, the Panel conducted a meeting with the Applicants via 

teleconference (the “Exclusion Meeting”). An exclusion meeting report (the “Exclusion 

Meeting Report”) was prepared and certified as accurately reflecting the observations and 

discussions of the Exclusion Meeting by the Agent on December 24, 2020. 
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BACKGROUND  
 
[10] There is an extensive history of ALC applications, changing land uses and compliance 

records on the Property. The Panel reviewed the history and summarizes the pertinent 

history below to provide context.  

 

[11] In 1976, Application ID 00423 was submitted by a previous landowner to the 

Commission to use a 0.46 ha non-ALR portion of the Property for the placement of a 

petroleum products tank farm. The tanks were proposed to lie outside of the ALR, but the 

trucks transporting goods to and from the Property would require access via the ALR portion 

of the Property. The application was approved by Resolution #3893/76 on the basis that the 

area used for road access be minimized. Subsequent to approval, the petroleum tanks were 

ultimately constructed by the previous landowner on the ALR portion of the Property which 

is now the Proposed Exclusion Area.   

 

[12] During the Exclusion Meeting, the Applicants explained that the Property was used as a 

sawmill prior to it being converted to a petroleum tank farm in ~1976. The Applicants 

explained that both the sawmill and former tank farm were previously located on the 

Proposed Exclusion Area and that this area had been scraped and all the topsoil was 

removed to facilitate construction of the former tank farm. The Applicants also noted that a 

significant amount of fill had been previously placed on the Property to create a stable base 

on which to place the fuel tanks. Applicant Anne Burdett noted that while the tank farm 

operated only until 1993, the single walled fuel tanks on the site continued to contain fuel 

until 2011, when they were finally emptied. Applicant Anne Burdett further explained that 

they purchased the Property in September 2012 and completed extensive cleanup and 

renovations on the Property in the following months.  

 

[13] In 2013, Application ID 53097 was submitted by the Applicants to the Commission to 

conduct the following uses on the Proposed Exclusion Area: 

 

• Construct and operate a waste transfer facility; 
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• Construct and operate an in-vessel composting facility for the collection of 

commercial organic waste; and 

• Approve the existing boat storage.  

 

 The Commission stated it had no objection to the development of the waste-transfer 

facility and in-vessel compost on the 0.4 ha area subject to conditions. The request to 

continue using the area for boat storage was refused (Resolution #413/2013). 

 

[14] In 2016, the ALC received a third-party reconsideration request to Resolution #413/2013 

(the “Original Decision”) to reverse the approval (the “Reconsideration Request”).  As a 

result, the Executive Committee modified the conditions of Resolution #413/2013 to require 

documentation from Islands Trust identifying the Property as the most suitable site for a 

waste transfer facility (the “Study”) and if that documentation does not confirm the location 

as the most suitable site the decision will immediately expire.  

 

[15] In 2017, The Executive Committee received the Study submitted by the Island’s Trust 

and after reviewing the findings of the Study, the Executive Committee determined that the 

submission was not conclusive that the Property was selected as the location for the waste 

transfer facility; therefore, the approval from ALC Resolution #413/2013 expired. 

 

[16] Between 2018 and 2020 ALC Compliance and Enforcement (C&E) staff were notified of 

on-going use of the Property for a waste transfer facility, composting and recycling, and boat 

storage. During this time, ALC C&E Officer issued a Stop Work Order and advised the 

Applicants that no unauthorized activities related to the waste transfer facility were to be 

conducted on the ALR portion of the Property. Subsequently, the Applicants informed ALC 

C&E staff that the waste transfer facility equipment had been moved to the non-ALR portion 

of the Property and that the waste transfer facility would be relocated to another non-ALR 

property. The use of the non-ALR portion of the Property for waste management remains an 

active file with Islands Trust Bylaw Enforcement. 
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EVIDENCE AND FINDINGS 
 

[17] The Applications were initiated online but subsequently submitted to Islands Trust via 

paper print-out on November 15, 2019.  

 

[18] On September 30, 2020, the ALCA was amended and changes were made to its 

regulations; specifically, s. 30(1) of the former ALCA, which previously enabled private 

landowners to apply to the Commission to exclude their property from the ALR, was 

repealed. Section 61 of the ALCA provides transitional procedures for matters commenced 

prior to September 30, 2020. Section. 61(5) of the ALCA states: “The Provincial Agricultural 

Land Commission may take up and carry on to completion all proceedings or other matters 

commenced under any enactment that were, immediately before the coming into force of 

this section, before the Land Reserve Commission.”  

 

[19] The Applications were received by the Islands Trust prior to September 30, 2020 and 

forwarded to the Commission by Islands Trust on November 9, 2020. For this reason, the 

Panel finds that the Applications were processed in accordance with the ALCA and its 

regulations as they were written immediately prior to September 30, 2020. 

 

[20] The Panel reviewed the Property’s application and compliance history as well as public 

correspondence submitted both in support and opposition of the Exclusion and Inclusion 

Proposals. The Panel is aware that the cumulative impact of land uses over time have 

resulted in the current state of the Property. The following paragraphs outline the Panel’s 

findings based on the evidence that the Panel considered to be pertinent and within the 

scope of the Application and the Commission’s mandate.  

 

Issue 1: Whether the Proposed Exclusion Area should be excluded from the ALR. 
 
[21] The Property currently contains a principal residence, several farm accessory buildings, 

fenced pens for chickens and other livestock, several sheds, a metal silo for equipment 

storage, and metal waste storage bins. Additionally, a ~0.4 ha area (i.e. the Proposed 

Exclusion Area), characterized by large amounts of fill, is used for boat storage and a waste 
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transfer facility. The agricultural activities currently occurring on the Property include a meat 

bird operation (during the summer seasons), 80 laying hens, a market garden, 6 horses, and 

an orchard.  

 

[22] During the Exclusion Meeting, Applicant Michael Burdett explained that the boat storage 

on the Proposed Exclusion Area currently contains the Applicants’ boat and two additional 

boats, owned by the Applicants’ clients. Applicant Michael Burdett also explained that the 

only objects that remain on the Proposed Exclusion Area are the boats and one petroleum 

tank that has been cut in half and is used for agricultural purposes. Applicant Michael 

Burdett clarified that no maintenance is conducted on the boats; the boats are simply placed 

under cover during the winter months because the Applicants’ customers’ driveways are too 

steep to store their boats on their own properties.  

 

[23] Applicant Michael Burdett explained that the Applicants have tried to operate the waste 

transfer facility on the 0.8 ha non-ALR portion of the Property and that the Applicants are 

currently in the process of relocating the waste transfer facility to a non-ALR property. 

 

[24] The Applicants submit that the Proposed Exclusion Area and Proposed Inclusion Area 

would result in no net-loss of ALR land as each area is ~0.4 ha.  

 

[25] The Applicants further submit, that the Applications will address a long-standing zoning 

discrepancy where a 0.4 ha portion of the Property within the ALR (i.e. the Proposed 

Exclusion Area) is currently zoned Industrial One (I1(b)). The Panel wishes to clarify that the 

Property’s zoning does not compel the Panel to exclude it from the ALR. 

 

[26] The Panel considered the agricultural capability on the Property, and referred in part to 

agricultural capability ratings. The ratings are identified using the Canada Land Inventory 

(CLI), ‘Soil Capability Classification for Agriculture’ system. The improved agricultural 

capability ratings applicable to the Property are Class 2, Class 5 and Class 6, more 

specifically 75% (8:5RM– 2:6RT), 15% (6:5RM-4:2WD), 7% (8:2WD-2:5RM), 3% (2WD). 
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Class 2 - land is capable of producing a wide range of crops. Minor restrictions of soil or 

climate may reduce capability but pose no major difficulties in management.  

 

Class 5 - land is capable of production of cultivated perennial forage crops and specially 

adapted crops. Soil and/or climate conditions severely limit capability.  

 

Class 6 - land is important in its natural state as grazing land. These lands cannot be 

cultivated due to soil and/or climate limitations.  

 

The limiting subclasses associated with this parcel of land are A (soil moisture deficiency), 

C (adverse climate), D (undesirable soil structure), E (erosion), F (low fertility), I 

(inundation), M (moisture deficiency), N (salts), P (stoniness), R (bedrock near the 

surface), S (a combination of undesirable soil structure, low fertility, moisture deficiency, or 

salts), T (topographic limitations), W (excess water), and X (a combination of soil factors). 

 

[27] In addition, the Panel received a Land Capability for Agriculture Assessment, dated 

October 16, 2020, prepared by Madrone Environmental Services Ltd. (the “Madrone 

Report”). The Madrone Report includes an assessment of existing biophysical conditions 

(climate, landform, geology and wildlife) on the Property, existing soils and land capability 

for agriculture.  

 

With respect to the Proposed Exclusion Area, the Madrone Report states that: 
 

• the area contains Class 7A and Class 5P, neither of which are improvable with 

land management practices due to the amount of fill (gravel) found in the area; 

• though nutrient analyses were not conducted, based on the land use and 

characteristics of the soil, nutrient deficiency would severely restrict crop 

production; 

• remediation and restoration of the area would involve retaining a Qualified 

Professional to design a remediation plan and undertake lab analyses to test for 

contamination. Contractors would need to be hired to remove and/or recontour 

the widespread anthropogenic fill, facilitate importation of additional fill with 
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acceptable water-holding capacity to improve the agricultural capability, import 

topsoil to improve agricultural capability, and supervise nutrient and amendment 

planning and ongoing monitoring; and, 

• the Exclusion and Inclusion Proposal, which would result in no net-less of land 

from the ALR, aims to benefit agriculture and will facilitate increased agricultural 

production on the Property. 

 

[28] The Panel agrees with the Madrone Report findings regarding the condition of the 

Proposed Exclusion Area given that the area has been exposed to ~44 years of non-

agricultural activities including a sawmill, petroleum tank farm, waste transfer facility 

equipment, and fill. The Panel finds that the adverse impacts of these activities have 

compromised the agricultural potential of the Proposed Exclusion Area to the extent that the 

land can no longer contribute to soil-based agriculture.  

 

[29] The Panel also considered the Proposed Exclusion Area’s relatively small size and 

whether excluding the area would negatively impact any adjacent properties and agricultural 

uses within the ALR. The Proposed Exclusion Area is bound by the ALR portion of the 

Property to the north and west, the marina to the east and non-ALR land to the south.  The 

Panel finds that the exclusion of the Proposed Exclusion Area will not negatively impact the 

Property’s ALR land provided an appropriate fence and buffer is placed along the north and 

west portions of the Proposed Excluded Area. After reviewing the Application materials, the 

Panel finds that the Proposed Exclusion Area is not suitable for agricultural use due to the 

cumulative impacts of previous unauthorized activities on the land.  In this case, the Panel 

finds that there is no agricultural rationale for the retention of the Proposed Exclusion Area 

in the ALR.  

 

Issue 2: Whether the Proposed Inclusion Area would be appropriate to include into the 
ALR. circumstance.  

 
[30] The Applicants propose to include a non-ALR portion of the Property (i.e. the Proposed 

Inclusion Area), which the Applicants state is of comparable size to the Proposed Exclusion 

Area and has agricultural capability. During the Exclusion Meeting, the Applicants stated 
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that the Proposed Inclusion Area has always been used as a pasture and for growing fruit 

trees. 

 
[31] The Panel considered the Madrone Report and its assessment of the Proposed 

Inclusion Area, which indicates: 
 

• ~0.3 ha (75%) of the area is within Class 2AP (best improved) lands; ~0.1 ha (25%) is 

Class 2A, Class 4T and Class 3P; 

• with proper irrigation, the Class 2AP land will be capable of supporting all climatically 

adapted crops; and, 

• the lands that are currently rated Class 2A, Class 4T and Class 3P, can be cleared and 

prepared as potential areas for grapes and stone fruits. 

 

[32] Based on the Property’s agricultural capability ratings described in paragraph [27] and 

the Madrone Report, the Panel finds the Proposed Inclusion Area has a mix of prime and 

secondary agricultural capability. 

 

[33] The Panel then considered the Exclusion Meeting Report and the Applicants’ 

explanation that the Proposed Inclusion Area has always been used for agriculture (the 

previous owner raised cows on it) and that it is currently used as pastureland and to grow 

fruit trees, and that the Applicants would continue to use the Proposed Inclusion Area for 

these purposes.  

 

[34] The Panel also considered the size and location of the Proposed Inclusion Area and 

finds that it is agricultural land of reasonable size and is located directly adjacent to the ALR 

portion of the Property. In this case, the Panel finds that the Proposed Inclusion Area would 

be appropriately designated as ALR as it is currently used for agricultural purposes and 

under good management practices has the potential to support a range of other agricultural 

crops. For these reasons, the Panel finds that the Inclusion Proposal is capable of 

supporting agriculture in the ALR and will enhance the integrity and continuity of the ALR 

land base.   
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Summary 
 

[35] Although the Applications were submitted as a cohesive proposal to include land into the 

ALR to balance the area of land excluded from the ALR portion of the Property, the Panel 

considered each application on its own merits. The Panel finds that each Application has 

supportive rationale to exclude and include the proposed portions of the Property. For this 

reason, the Panel approves both Applications independent of one another.  

 

DECISION 
 

[36] For the reasons given above, the Panel approves the exclusion of the 0.4 ha Proposed 

Exclusion Area subject to the following conditions: 

 

(a) the submission of a survey plan delineating the area to be excluded; 

(b) the survey plan to be in substantial compliance with Schedule A of this decision; 

(c) the survey plan be submitted within three years from the date of release of this 

decision;  

(d) the construction of a fence along the entire length of the north and west 

boundaries of the Proposed Exclusion Area to prevent trespass or 

encroachment on the remainder of the Property. The fence is to be constructed 

accordance with any of Schedule D of the ALC Landscape Buffer Specifications 

(1998; attached to this decision as Schedule B). Should an alternate fencing 

option be desired for the purposes of condition d. the submission of a fence plan 

to the Commission for review and approval is required prior to construction. 

Photographic proof that the fence has been constructed is required;  

(e) the planting of a vegetative buffer along the entire length of the north and west 

boundaries of the Proposed Exclusion Area to prevent trespass or 

encroachment on the remainder of the Property. The buffer is to be constructed 

accordance with any of Schedule A of the ALC Landscape Buffer Specifications 

(1998; attached to this decision as Schedule B). Should an alternate buffer 

option be desired for the purposes of condition e. the submission of a buffer plan 
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to the Commission for review and approval is required prior to construction. 

Photographic proof that the buffer has been constructed is required and, 

(f) the construction of the fence and buffer to be completed within three years from 

the date of release. 

 

[37] When the Commission confirms that all conditions have been met, it will advise the ALC 

Mapping Department to exclude the Proposed Exclusion Area from the ALR and include the 

Proposed Inclusion Area. 

 

[38] This decision does not relieve the owner or occupier of the responsibility to comply with 

applicable Acts, regulations, bylaws of the local government, and decisions and orders of 

any person or body having jurisdiction over the land under an enactment.  

 

[39] These are the unanimous reasons of the Panel. 

 

[40] A decision of the Panel is a decision of the Commission pursuant to s. 11.1(3) of the 

ALCA.  

 

[41] Resolution #106/2021 (Application 59957) 

[42] Resolution #105/2021 (Application 59958) 

 

Released on March 17, 2021 

 

 
Linda Michaluk, Panel Chair 
On behalf of the Island Panel 
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